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 1.  TIME:  9:00   CASE#: MSC13-01982 
CASE NAME: HOPKINS VS. COUNELIS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY GEORGE COUNELIS M.D. 
* TENTATIVE RULING: * 
 
 The motion for summary judgment, brought by defendant George Counelis, M.D., 
is granted.  Defendant shall prepare a proposed judgment of dismissal, separate from any 
formal order on the motion, and shall submit that proposed judgment to plaintiff’s counsel for 
approval as to form. 
 
 This ruling disposes of all causes of action against the only remaining defendant.  
Accordingly, the trial and issue conference dates are hereby vacated. 
 
 The basis for this ruling is as follows. 
 
 A. Preliminary Matters. 
 
 Defendant’s request for judicial notice is granted, although it was not necessary to seek 
judicial notice of the Complaint in this action. 
 
 Defendant is directed to properly tab the exhibits to any future filings.  (See, Cal. Rules 
of Court, rule 3.1110, subd. (f).)  The exhibits to defendant’s “Evidence” were not tabbed. 
 
 Plaintiff makes vague, categorical objections to defendant’s evidence in his opposition 
papers.  All such objections are overruled, because they are not in proper form.  (See, Cal. 
Rules of Court, rule 3.1354, subds. (b) and (c).) 
 

Defendant’s blanket evidentiary objection to plaintiff’s entire opposition declaration, 
submitted with defendant’s reply papers, is overruled.  Objections should be directed to specific 
items of evidence.  (See, Cal. Rules of Court, rule 3.1354, subd. (b).) 
 
 B. The Merits. 
 
 Defendant has supported his motion with a competent expert witness declaration.  
This declaration adequately establishes a prima facie showing that defendant’s conduct met 
the standard of care. 
 

Plaintiff has failed to file an opposition declaration from an expert witness.  While the 
Court has sympathy for plaintiff given the physical problems he has experienced, the failure to 
present expert testimony is dispositive, both as to standard of care and causation.  (See, Munro 
v. Regents of Univ. of Cal. (1989) 215 Cal.App.3d 977, 984-985.) 
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 2.  TIME:  9:00   CASE#: MSC13-02549 
CASE NAME: MENDOZA VS. CONTRA COSTA COUNTY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
Defendant Contra Costa County’s unopposed Motion for Summary Judgment is granted.  
Defendant has met its initial burden to show that the material facts are undisputed – it did not 
have actual or constructive notice before the accident of an oily condition on the road – and that 
it is entitled to judgment as a matter of law.  (See Undisputed Material Fact Nos. 8-43.) 
 
 

  

 3.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of BARTLETT 
FILED BY MARCI PATERA 
* TENTATIVE RULING: * 
 
Hearing continued to 12/07/16 at 9:00 a.m. in Dept. 9 at the request of Marci Patera. 
 
 

  

 4.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
HEARING ON MOTION TO STAY OF PROCEEDINGS 
FILED BY MARCI PATERA 
* TENTATIVE RULING: * 
 
Hearing continued to 12/07/16 at 9:00 a.m. in Dept. 9 at the request of Marci Patera. 
 
 

  

 5.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing continued to 12/07/16 at 9:00 a.m. in Dept. 9 by the Court. 
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 6.  TIME:  9:00   CASE#: MSC15-01511 
CASE NAME: PERRY VS. STOLTZ 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of PERRY 
FILED BY FIRST AMERICAN TITLE COMPANY 
* TENTATIVE RULING: * 
 
Defendant First American Title Company’s Demurrer to the First Amended Complaint is 

sustained with leave to amend as to all causes of action.  

The Court’s order on Defendant’s motion for judgment on the pleadings instructed 

Plaintiff to “attached or allege verbatim the escrow instructions that are the subject of Plaintiff’s 

complaint.” Plaintiff has failed to include the escrow instructions. Thus, for the reasons stated in 

the Court’s order on Defendant’s motion for judgment on the pleadings, the demurrer as to 

causes of action 1, 2, 4 and 6 is sustained with leave amend. The Court gives Plaintiff leave to 

amend to attach or allege verbatim the escrow instructions that are the subject of Plaintiff’s 

complaint. This is Plaintiff’s last opportunity to include the escrow instructions with his complaint. 

Plaintiff will not be given leave to amend to include the escrow instructions in the future and the 

failure to provide the instructions with his second amended complaint may result in some or all 

of Plaintiff’s claims being dismissed. 

As to cause of action 3 for elder abuse, Plaintiff has still not alleged facts that show that 

First American could have closed escrow without a release of the lis pendens and judgment lien 

there are no allegations that First American acted wrongfully. Therefore, the Court sustains the 

demurrer as to cause of action 3 with leave to amend. The Court does not anticipate giving 

leave to amend in the future unless Plaintiff attempts to amends his complaint to address the 

deficiencies with this claim.  

Finally, the Court previously held that cause of action 7 for declaratory relief “relates only 

to attorney Stoltz. Plaintiff did not explain how this claim relates to First American. In addition, 

this cause of action is superfluous, in light of plaintiff’s other causes of action.” Plaintiff’s 

amended complaint does not sufficiently address these problems and therefore, the Court 

sustains the demurrer as to this cause of action with leave to amend. The Court does not 

anticipate giving leave to amend in the future unless Plaintiff attempts to amends his complaint 

to address the deficiencies with this claim. 

 

  

 7.  TIME:  9:00   CASE#: MSC15-01511 
CASE NAME: PERRY VS. STOLTZ 
HEARING ON MOTION TO STRIKE PORTIONS OF THE DEFENDANT’S DEMURRER 
FILED BY LEIGHTON LEE PERRY 
* TENTATIVE RULING: * 
 

Plaintiff Leighton Perry’s motion to strike the demurrer to the first amended complaint 

filed by First American is denied. 
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 8.  TIME:  9:00   CASE#: MSC15-01511 
CASE NAME: PERRY VS. STOLTZ 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear.  Parties may appear by CourtCall if lines 6 and 7 are not argued. 
 
 

  

 9.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION TO COMPEL PLAINTIFF’S RESPONSES AND PRODUCTION 
OF DOCUMENTS  /  FILED BY MARLENE SCHULER 
* TENTATIVE RULING: * 
 
Appearance required. 
 
 

  

10.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY MARLENE SCHULER 
* TENTATIVE RULING: * 
 
Appearance required. 
 
 

  

11.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION TO COMPEL PLAINTIFF’S RESPONSES TO FORM INTERROGS. 
FILED BY MARLENE SCHULER 
* TENTATIVE RULING: * 
 
Appearance required. 
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12.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY WILLIAM J. REED 
* TENTATIVE RULING: * 
 
            Plaintiff’s Motion for Judgment on the Pleadings is granted in part and denied in part. 
   
 Defendants alleged 20 Affirmative Defenses in the Answer.  Pursuant to CCP 
§438(c)(2)(B), the motion for JOP may be made as to the entire answer or one or more of the 
affirmative defenses set forth in the answer.    
 
   Here, Defendants have alleged 20 Affirmative Defenses.  Affirmative defenses are “new 
matter.”  “‘Where [] something is relied on by the defendant which is not put in issue by the 
plaintiff, then the defendant must set it up. That is new matter -- that is, the defendant seeks to 
introduce into the case, a defense which is not disclosed by the pleadings.’” (Jetty v. Craco 
(1954) 123 Cal.App.2d 876, 880.)  It is the general rule that pleading the new matter or 
affirmative defense, the Defendants must allege ultimate facts that constitute the defense. 
(DeCamp v. First Kensington Corp. (1978) 83 Cal.App.3d 268, 278.)   Affirmative defenses 
cannot be pled as mere legal conclusions. (Quantification Settlement Agreement Cases (2011) 
201 Cal. App. 4th 758, 813.) However, the court is required to liberally construe the pleading 
with a view to substantial justice (CCP § 452).   
 
 Here, Plaintiff concedes the First Affirmative Defense is sufficiently pled.  The Motion is 
denied as to the First Affirmative Defense. 
 
 As to the Second Affirmative Defense, the motion is granted with leave to amend.   
Defendants provided the particular sections for the statute of limitations, but not the particular 
subdivisions.  Cal. Code of Civil Procedure § 458 provides that the statute of limitations may be 
pleaded by stating "generally that the cause of action is barred by the provisions of section -- 
(giving the number of the section and subdivision thereof, if it is so divided, relied upon).   “A 
pleading that fails to specify both the applicable statute and subdivision “raise(s) no issue and 
present(s) no defense.” (Davenport v. Stratton (1944) 24 C2d 232, 246-247.) 
 
 As to remaining Affirmative Defenses, Defendants failed to provide facts to support the 
elements of these defenses.  Judgment on the pleadings may be granted with or without leave 
to file an amended answer.  (C.C.P. 438(h)(1).)  
 
 The Motion for Judgment on the Pleadings as to the Third-Twentieth Affirmative 
Defenses. Leave to amend is granted, except as to the 10th, 11th, and 12th Affirmative 
Defenses.  As to the 10th – 12th Affirmative Defenses, the motion is granted without leave to 
amend. Defendant have not shown how these tort-based defenses can be amended.    
 
 If leave to amend is granted, the court must allow 30 days for the filing of an amended 
pleading. (C.C.P. 438(h)(2).  Defendants shall have 30 days from date of this hearing to file and 
serve the amended Answer.   
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Defendants/Cross-Complainant’s Request for Judicial Notice in Opposition to JOP 
 Defendants request the court to take judicial notice of the following:  

1. Request No. 1—Complaint, filed  September 17, 2015, Reed v. Schuler 
2. Request No. 2—Cross-Complaint, filed June 17, 2016 
3. Request No. 3—Mandatory Fee Arbitration Award, filed February 26, 2016 
4. Request No. 4—Request for Entry of Default, filed July 28, 2016 
5. Request No. 5—Proof of Service for Motion to Set Aside Default and Default Judgment 
6. Request No. 6—Answer, filed June 17, 2016 

 
 Defendants’ unopposed request for judicial notice is granted as to Items Nos. 3 and 4.  
As to all others, the court takes judicial notice of the existence of these documents, but not the 
truth of matters asserted therein. 
 
 

  

13.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY WILLIAM J. REED 
* TENTATIVE RULING: * 
 
             Plaintiff/Cross-Defendant William J. Reed’s Motion to Set Aside Default and Default 
Judgment is granted.  
 
 Cross-Defendant Reed has met his burden of proving he is entitled to relief under Cal. 
Code of Civil Procedure § 473(b).  CCP § 473(b) provides that the court shall vacate the default 
judgment when accompanied by an attorney’s affidavit of fault.  Here, Cross-Defendants’ 
counsel, Mr. Marraccini, filed a declaration stating the entry of default judgment was due to a 
calendaring error based on his failure alone.  The purpose of CCP § 473(b) is “to alleviate the 
hardship on parties who lose their day in court due solely to an inexcusable failure to act on the 
part of their attorneys.” (Zamora v. Clayborn Contracting Group, Inc. (2002) 28 Cal.4th 249, 
257.) 
 
 The relief is mandatory unless the court finds that the default or dismissal was not in fact 
caused by the attorney's mistake, inadvertence, surprise, or neglect. CCP § 473(b). Here, there 
is no evidence that the default and default judgment was caused by anything other than the 
attorney’s mistake.  As long as the default judgment resulted from the attorney’s fault, the court 
is compelled to grant relief from both the default and any resulting default judgment. (See 
Cisneros v. Vueve (1995) 37 Cal.App.4th 906, 909.)    
  
 Moreover, the court finds the motion for relief was timely filed, within 6 months of entry of 
the default judgment.  The Defendant judgment was entered on July 28, 2016 and the Motion to 
Set Aside the Default and Default Judgment was filed on September 9, 2016. 
 
 As to Cross-Complainants’ argument that the motion should be denied because 
Plaintiff/Cross-Defendant attached a proposed demurrer, rather than an answer, CCP § 473(b) 
provides in part, “Application for this relief shall be accompanied by a copy of the answer or 
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other pleading proposed to be filed therein, otherwise the application shall not be granted …” 
Here, Reed has attached a proposed responsive pleading.  He has met the requirements of the 
CCP §473(b).  The object of the provision is to require the delinquent party to show good faith 
and readiness.  (County of Stanislaus v. Johnson (1996) 43 Cal.App.4th 832, 837 quoting 
County of Los Angeles v. Lewis (1918) 179 Cal. 398, 400.)   
 
 Furthermore, the law strongly favors trial and disposition on the merits.  Therefore, any 
doubts in applying section 473 must be resolved in favor of the party seeking relief from default.” 
(Elston v. City of Turlock (1985) 38 C3d 227, 233.)  However, Cross-Defendant is required to 
comply with CCP § 430.41 with a proper meet-and-confer, prior to filing the demurrer. 
 
 Finally, Mr. Marraccini is ordered to pay reasonable compensatory legal fees and costs 
to opposing counsel or parties. (CCP § 473(b).) Cross-Complainant’s counsel shall file and 
serve a declaration, under penalty of perjury, on or before November 21, 2016, outlining cost 
and fees associated with this motion. 
 
 
Defendants/Cross-Complainants’ Request for Judicial Notice in Opposition to Motion to Set 
Aside Default 
 
 Defendants request the court to take judicial notice of the following: 

1. Request No. 1—Answer, filed June 17, 2016 
2. Request No. 2—Cross Complaint, filed June 17, 2016 
3. Request No. 3—Request for Entry of Default, filed July 28, 2016 
4. Request No. 4—Reed’s Case Management Conference Statement, filed August 29, 

2016 
  
 Defendants’ unopposed motion is granted.  The court takes judicial notice of Request 
No. 3 and judicial notice of the Request Nos. 1, 2 and 4. 
 
 

  

14.  TIME:  9:00   CASE#: MSC15-02241 
CASE NAME: REED VS. STONE 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY JOHN STONE 
* TENTATIVE RULING: * 
 
Appearance required. 
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15.  TIME:  9:00   CASE#: MSC15-02241 
CASE NAME: REED VS. STONE 
HEARING ON MOTION TO COMPEL RESPONSE TO REQUEST FOR PRODUCTION 
FILED BY JOHN STONE 
* TENTATIVE RULING: * 
 
Appearance required. 
 
 

  

16.  TIME:  9:00   CASE#: MSC15-02241 
CASE NAME: REED VS. STONE 
HEARING ON MOTION TO COMPEL RESPONSE TO FORM INTERROGATORIES 
FILED BY JOHN STONE 
* TENTATIVE RULING: * 
 
Appearance required. 
 
 

  

17.  TIME:  9:00   CASE#: MSC15-02241 
CASE NAME: REED VS. STONE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY WILLIAM J. REED 
* TENTATIVE RULING: * 
 
            Plaintiff’s Motion for Judgment on the Pleadings is granted in part and denied in part.  
   
 Defendants alleged 20 Affirmative Defenses in the Answer.  Pursuant to CCP 
§438(c)(2)(B), the motion for JOP may be made as to the entire answer or one or more of the 
affirmative defenses set forth in the answer. 
    
   Here, Defendants have alleged 20 Affirmative Defenses.  Affirmative defenses are “new 
matter.”  “‘Where [] something is relied on by the defendant which is not put in issue by the 
plaintiff, then the defendant must set it up. That is new matter -- that is, the defendant seeks to 
introduce into the case, a defense which is not disclosed by the pleadings.’” (Jetty v. Craco 
(1954) 123 Cal.App.2d 876, 880.)  It is the general rule that pleading the new matter or 
affirmative defense, the Defendants must allege ultimate facts that constitute the defense. 
(DeCamp v. First Kensington Corp. (1978) 83 Cal.App.3d 268, 278.)   Affirmative defenses 
cannot be pled as mere legal conclusions. (Quantification Settlement Agreement Cases (2011) 
201 Cal. App. 4th 758, 813.) However, the court is required to liberally construe the pleading 
with a view to substantial justice (CCP § 452).   
 
 Here, Plaintiff concedes the First Affirmative Defense is sufficiently pled.  The Motion is 
denied as to the First Affirmative Defense. 
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 As to the Second Affirmative Defense, the motion is granted with leave to amend.   
Defendants provided the particular sections for the statute of limitations, but not the particular 
subdivisions.  Cal. Code of Civil Procedure § 458 provides that the statute of limitations may be 
pleaded by stating "generally that the cause of action is barred by the provisions of section -- 
(giving the number of the section and subdivision thereof, if it is so divided, relied upon).   “A 
pleading that fails to specify both the applicable statute and subdivision “raise(s) no issue and 
present(s) no defense.” (Davenport v. Stratton (1944) 24 C2d 232, 246-247.) 
 
 As to remaining Affirmative Defenses, Defendants failed to provide facts to support the 
elements of these defenses.  Judgment on the pleadings may be granted with or without leave 
to file an amended answer.  (C.C.P. 438(h)(1).)  
 
 The Motion for Judgment on the Pleadings as to the Third-Twentieth Affirmative 
Defenses. Leave to amend is granted, except as to the 10th, 11th, and 12th Affirmative 
Defenses.  As to the 10th – 12th Affirmative Defenses, the motion is granted without leave to 
amend. Defendant have not shown how these tort-based defenses can be amended.    
 
 If leave to amend is granted, the court must allow 30 days for the filing of an amended 
pleading. (C.C.P. 438(h)(2).  Defendants shall have 30 days from date of this hearing to file and 
serve the amended Answer.   
 
Defendants/Cross-Complainant’s Request for Judicial Notice in Opposition to JOP 

1. Request No. 1—Complaint, filed December 4, 2015, Reed v. Stone 
2. Request No. 2—Cross-Complaint, filed June 17, 2016 
3. Request No. 3—Mandatory Fee Arbitration Award, filed February 26, 2016 
4. Request No. 4—Request for Entry of Default, filed July 28, 2016 
5. Request No. 5—Proof of Service for Motion to Set Aside Default and Default Judgment 
6. Request No. 6—Answer, filed June 17, 2016 

 
 The court takes judicial notice of request Nos. 3 and 4.  The court takes judicial notice of 
the existence of the documents in the other requests. 
 
 

  

18.  TIME:  9:00   CASE#: MSC15-02241 
CASE NAME: REED VS STONE 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY WILLIAM J. REED 
* TENTATIVE RULING: * 
 
             Plaintiff/Cross-Defendant William J. Reed’s Motion to Set Aside Default and Default 
Judgment is granted.  
 
 Cross-Defendant Reed has met his burden of proving he is entitled to relief under Cal. 
Code of Civil Procedure § 473(b).  CCP § 473(b) provides that the court shall vacate the default 
judgment when accompanied by an attorney’s affidavit of fault.  Here, Cross-Defendants’ 
counsel, Mr. Marraccini, filed a declaration stating the entry of default judgment was due to a 
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calendaring error based on his failure alone.  The purpose of CCP § 473(b) is “to alleviate the 
hardship on parties who lose their day in court due solely to an inexcusable failure to act on the 
part of their attorneys.” (Zamora v. Clayborn Contracting Group, Inc. (2002) 28 Cal.4th 249, 
257.) 
 
 The relief is mandatory unless the court finds that the default or dismissal was not in fact 
caused by the attorney's mistake, inadvertence, surprise, or neglect. CCP § 473(b). Here, there 
is no evidence that the default and default judgment was caused by anything other than the 
attorney’s mistake.  As long as the default judgment resulted from the attorney’s fault, the court 
is compelled to grant relief from both the default and any resulting default judgment. (See 
Cisneros v. Vueve (1995) 37 Cal.App.4th 906, 909.)    
  
 Moreover, the court finds the motion for relief was timely filed, within 6 months of entry of 
the default judgment.  The Defendant judgment was entered on July 28, 2016 and the Motion to 
Set Aside the Default and Default Judgment was filed on September 9, 2016. 
 
 As to Cross-Complainants’ argument that the motion should be denied because 
Plaintiff/Cross-Defendant attached a proposed demurrer, rather than an answer, CCP § 473(b) 
provides in part, “Application for this relief shall be accompanied by a copy of the answer or 
other pleading proposed to be filed therein, otherwise the application shall not be granted …” 
Here, Reed has attached a proposed responsive pleading.  He has met the requirements of the 
CCP §473(b).  The object of the provision is to require the delinquent party to show good faith 
and readiness.  (County of Stanislaus v. Johnson (1996) 43 Cal.App.4th 832, 837 quoting 
County of Los Angeles v. Lewis (1918) 179 Cal. 398, 400.)   
 
 Furthermore, the law strongly favors trial and disposition on the merits.  Therefore, any 
doubts in applying section 473 must be resolved in favor of the party seeking relief from default.” 
(Elston v. City of Turlock (1985) 38 C3d 227, 233.)  However, Cross-Defendant is required to 
comply with CCP § 430.41 with a proper meet-and-confer, prior to filing the demurrer. 
 
 Finally, Mr. Marraccini is ordered to pay reasonable compensatory legal fees and costs 
to opposing counsel or parties. (CCP § 473(b).) Cross-Complainant’s counsel shall file and 
serve a declaration, under penalty of perjury, on or before November 21, 2016, outlining cost 
and fees associated with this motion. 
 
Defendants/Cross-Complainants’ Request for Judicial Notice in Opposition to Motion to Set 
Aside Default 
 

1. Request No. 1—Answer, filed June 17, 2016 
2. Request No. 2—Cross Complaint, filed June 17, 2016 
3. Request No. 3—Request for Entry of Default, filed July 28, 2016 
4. Request No. 4—Reed’s Case Management Conference Statement, filed August 29, 

2016 
Request granted.  The court take judicial notice of Request No. 3 and judicial notice of the 
existence of the other documents. 
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19.  TIME:  9:00   CASE#: MSC16-00801 
CASE NAME: WEST VS. BALLESTEROS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of WEST 
FILED BY KARLA BALLESTEROS, CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar.  Entire action has been dismissed. 
 

  

20.  TIME:  9:00   CASE#: MSC16-00801 
CASE NAME: WEST VS. BALLESTEROS 
HEARING ON MOTION TO STRIKE CLAIM FOR PUNITIVE DAMAGES 
FILED BY KARLA BALLESTEROS, CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar.  Entire action has been dismissed. 
 

  

21.  TIME:  9:00   CASE#: MSC16-00801 
CASE NAME: WEST VS. BALLESTEROS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar.  Entire action has been dismissed. 
 

  

22.  TIME:  9:00   CASE#: MSC16-01535 
CASE NAME: DAHLE VS. ATHENS ADMINISTRATORS 
HEARING ON DEMURRER TO COMPLAINT of DAHLE 
FILED BY ATHENS ADMINISTRATORS, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) and a motion to strike (the “Motion”) brought 
jointly by defendants Athens Administrators, Athens Insurance Service, Inc., Athens Program 
Insurance Services, LLC, and Debra Johnson (collectively, “Defendants”). Both the Demurrer 
and the Motion are opposed by plaintiff Lisa Dahle (“Dahle”). 

The Demurrer contends that the third cause of action for invasion of privacy, the eighth cause of 
action for defamation, and the ninth cause of action for intentional infliction of emotional distress 
fail to state facts sufficient to constitute the respective causes of action under Code of Civil 
Procedure (“CCP”) § 430.10(e) and are uncertain under CCP § 430.10(f). 

Invasion of Privacy 

The invasion of privacy cause of action appears premised entirely on the allegation that 
Defendants pressured Dahle to hide her pregnancy from clients and brokers. (Complaint ¶¶ 16, 
59.) The Court cannot locate additional allegations in the complaint that appear related to this 
cause of action, and Dahle’s opposition does not identify any. 
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To plead a cause of action for invasion of privacy, Dahle must allege (1) a specific, legally 
protected privacy interest; (2) a reasonable expectation of privacy in the circumstances; and (3) 
a serious invasion of the privacy right constituting an egregious breach of the social norms 
underlying the privacy right. Hill v. Nat’l Collegiate Athletic Assn. (1994) 7 Cal.4th 1, 32-40. 

Hill also distinguishes between two sorts of privacy.  

First, “informational privacy,” which is the interest in precluding the dissemination or misuse of 
sensitive and confidential information. Hill, supra, 7 Cal.4th at p. 35. This case does not appear 
to involve an alleged violation concerning Dahle’s informational privacy, as there is no allegation 
that Defendants disseminated or misused any of Dahle’s sensitive or confidential information. 

Second, “autonomy privacy,” which is the interest in making intimate personal decisions or 
conducting personal activities without observation, intrusion, or interference. Hill, supra, 7 
Cal.4th at p. 35. Dahle seems to allege that by pressuring her into hiding her pregnancy from 
clients and brokers, Defendants invaded her autonomy privacy rights in sharing or not sharing 
her pregnancy as she chose. However, the complaint alleges that even if Dahle had agreed to 
hide her pregnancy, the clients and brokers would have known she was pregnant in any event. 
(Complaint ¶ 17.) Hill says that whether a “legally recognized privacy interest is present in a 
given case is a question of law to be decided by the court … [i]f the undisputed material facts 
show no reasonable expectation of privacy or an insubstantial impact on privacy interests, the 
question of invasion may be adjudicated as a matter of law.” Hill, supra, 7 Cal.4th at p. 40. 

Here, the Court considers that the complaint fails to allege facts supporting any of the elements 
of an invasion of privacy claim.  

First, the facts as alleged do not warrant a conclusion that Dahle had a legally protected privacy 
interest. While the Court is very sensitive to a pregnant woman’s decision to share – or not 
share – the fact of her pregnancy as she sees fit and without interference by others, the 
complaint here alleges that by the time Defendants allegedly pressured her to hide her 
pregnancy from her clients and other brokers, Dahle’s pregnancy had progressed to the point 
that her decision to share or not share was moot. It was “obvious” that she was pregnant, the 
clients and brokers were “going to know when they see [Dahle].” (Complaint ¶ 17.) Dahle could 
not have had a legally protected privacy interest in making the intimate personal decision of 
whether to share her pregnancy with clients and brokers if that decision was – by her own 
allegation – moot. 

Second, the Court concludes that Dahle could not have had a reasonable expectation of privacy 
in information that she herself alleges was “obvious” to others. Again, Dahle could not have had 
a reasonable expectation of privacy in making the intimate personal decision of whether to 
share her pregnancy with clients and brokers if that decision was – by her own allegation – 
moot. 

Finally, the Court cannot discern how the impact on Dahle’s privacy could be anything but 
insubstantial when, again, Dahle herself alleges that her clients and brokers already would have 
known that she was pregnant. To find that Defendants’ interference with Dahle’s decision to 
share or not share the fact of her pregnancy (to be clear, the Court assumes the interference 
with that decision happened as alleged for purposes of ruling on the Demurrer) constituted a 
substantial impact on Dahle’s privacy requires a conclusion that Dahle’s decision to share or not 
share the fact of her pregnancy was a meaningful choice. Dahle herself alleges that the decision 
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was not consequential; the clients and brokers were going to know she was pregnant 
irrespective of her decision. If she affirmatively shared the fact of her pregnancy, it would have 
merely confirmed what she alleges was “obvious.” If she said nothing, clients and brokers still 
would have concluded she was pregnant, because it was “obvious” and they were “going to 
know when they [saw Dahle].” And if she had affirmatively said she was not pregnant, clients 
and brokers still would have known the truth, again, because of the matters alleged in ¶ 17 of 
the complaint. 

Defendants’ conduct in pressuring Dahle to hide her pregnancy, if proven, may very well give 
rise to other liability. But it is not an invasion of privacy under prevailing law as stated by Hill. 

Because the Court finds the third cause of action deficient as discussed above, it need not, and 
therefore does not, reach the other arguments raised by the Demurrer. 

Although Dahle has not identified any additional or different facts she could allege that would 
cure the deficiencies raised above, in an abundance of caution, the Court will grant Dahle leave 
to amend to allege additional facts, if she can do so in good faith, that would state a cause of 
action for invasion of privacy. 

Defamation 

To state a cause of action for defamation, Dahle must allege (1) a publication; (2) that is false; 
(3) defamatory; (4) unprivileged; and (5) has a natural tendency to injure or that cause special 
damage. Taus v. Loftus (2007) 40 Cal.4th 683, 720.  

There may be a cause of action for defamation if Dahle herself published the defamatory 
material if it was compelled self-publication. Compelled self-publication occurs when “the 
originator of the defamatory statement has reason to believe that the person defamed will be 
under a strong compulsion to disclose the contents of the defamatory statement to a third 
person after he has read it or been informed of its contents.” Live Oak Publishing Co. v. 
Cohagan (1991) 234 Cal.App.3d 1277, 1284. 

A cause of action is uncertain when the complaint is such that the defendant cannot determine 
what it must respond to. Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139.  

Here, the complaint alleges that Defendants “made one or more defamatory statements to 
persons other than plaintiff.” (Complaint ¶ 105.) However, the complaint does not identify the 
third persons to whom Defendants published the allegedly defamatory statements. Without this 
information, Defendants cannot determine what they must respond to, and cannot adequately 
defend themselves. 

Publication is a communication to some third person who understands both the defamatory 
meaning of the statement and its application to the person to whom reference is made. Ringler 
Assoc. Inc. v. Maryland Cas. Co. (2000) 80 Cal.App.4th 1165, 1179.  

Here, Dahle rests her defamation cause of action upon her allegation that Defendants said that 
she had engaged in deceptive and illegal claims handling practices. (Complaint ¶ 106.) She also 
alleges compelled self-publication in the context of seeking future employment. (Complaint ¶ 
112.) 

First, neither Defendants nor the Court can determine the applicability of the privilege set forth in 
Civil Code § 47(c) without at least some information concerning to whom Defendants published 
the allegedly defamatory statements, or to whom Dahle published the statements while under a 
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strong compulsion to do so. 

Further, without any information whatsoever regarding to whom Defendants published the 
allegedly defamatory statements, there is no way to evaluate whether publication, as defined by 
Ringler, has occurred, because there is no way to discern if the alleged third person understood 
both the defamatory meaning of the statement and its application to Dahle. 

The Demurrer for uncertainty is sustained. However, the Court considers that Dahle may be 
able to allege additional facts to cure this defect. As a result, leave to amend is granted. 

IIED 

The elements of a cause of action for intentional infliction of emotional distress (“IIED”) are (1) 
outrageous conduct by the defendant; (2) intention to cause or reckless disregard of the 
probability of causing emotional distress; (3) severe emotional suffering; and (4) actual and 
proximate causation of the emotional distress. Bogard v. Employers Cas. Co. (1985) 164 
Cal.App.3d 602, 616. 

Defendants cited Trerice v. Blue Cross of California (1989) 209 Cal.App.3d 878, 883-884 for the 
proposition that firing an employee, even if done in a callous and insensitive manner, is not 
outrageous conduct. The Court finds Trerice distinguishable. Trerice concerned an employee 
whose employment was terminated as “part of a company-wide reduction in work force.” The 
plaintiff “was not singled out,” and her “personal activities apparently played no part in her 
termination.” Trerice, supra, 209 Cal.App.3d at pp. 884-885. Here, there is no allegation of a 
company-wide reduction in workforce, and it does appear, based on the facts alleged, that 
Dahle was singled out and fired at least partially due to her personal activities.  

As Trerice observed, whether Defendants’ conduct is outrageous (i.e., so extreme as to exceed 
all bounds of that usually tolerated in a civilized society) is ordinarily an issue for jury resolution. 
Id. at p. 883. “Where reasonable men may differ, it is for the jury, subject to the control of the 
court, to determine whether, in the particular case, the conduct has been sufficiently extreme 
and outrageous to result in liability.” Fuentes v. Perez (1977) 66 Cal.App.3d 163, 172. 

Trerice discussed at length the case of Rulon-Miller v. International Business Machines Corp. 
(1984) 162 Cal.App.3d 241. In that case, an IBM employee was fired for her personal, outside of 
work activities; namely, dating a former IBM employee. Trerice at p. 884; Rulon-Miller at pp. 
244-246. An award of damages for IIED was upheld in Rulon-Miller in part because the plaintiff 
in that case was “denied a right granted to all other employees for conduct unrelated to her 
work,” and as a result she was degraded and humiliated as a person. Id. at p. 255. 

Here, the Court considers that reasonable people could differ as to whether Defendants’ alleged 
conduct was so extreme as to exceed all bounds of that usually tolerated in a civilized society. 
As a result, it is inappropriate for the Court to find, as a matter of law, that Defendants’ conduct 
was not outrageous. 

Defendants next contend that the allegations are insufficient to warrant a conclusion that Dahle 
suffered severe emotional distress. The Court agrees.  

The body of the complaint (¶¶ 1-33) does not contain any allegation that Dahle suffered severe 
emotional distress, much less any detail pertaining to such distress. All that is alleged 
concerning Dahle’s emotional distress is found in ¶¶ 115-116, where it is alleged that 
“Defendants intended to cause or acted with reckless disregard for the probability of causing 
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plaintiff severe emotional distress” and “Defendants’ conduct was a substantial factor in causing 
plaintiff’s severe emotional distress.” 

In Bogard, the court found that the mere allegation that plaintiffs suffered severe emotional 
distress, without facts indicating the nature or extent of any mental suffering, failed to state a 
cause of action for IIED. In that scenario, it was appropriate to sustain a demurrer. Id. at p. 617.  

Here, as in Bogard, Dahle has made a conclusory allegation that she suffered severe emotional 
distress, but has not alleged any other facts pertaining to that distress. As Bogard counsels, the 
Court will sustain the Demurrer with leave to amend. 

Finally, the Demurrer argued that Johnson is immune from liability as a supervisor. The 
opposition fails to address this contention meaningfully. On that basis, the Demurrer is 
sustained with leave to amend on that ground, as well. 

Motion to Strike 

The Motion urges the Court to strike the punitive damage claims on several different bases. In 
order to provide the parties guidance moving forward, the Court addresses each of those below. 

Punitive damages are available under Civil Code § 3294 “where it is proven by clear and 
convincing evidence that the defendant has been guilty of oppression, fraud, or malice.” Malice 
is “conduct which is intended by the defendant to cause injury to the plaintiff or despicable 
conduct which is carried on by the defendant with a willful and conscious disregard of the rights 
or safety of others.” Oppression is “despicable conduct that subjects a person to a cruel and 
unjust hardship in conscious disregard of that person’s rights.” Civ. Code § 3294(c)(1), 
3294(c)(2). 

Employment discrimination can form the basis of a punitive damages award when the employer 
discriminates and then asserts a false or pretextual basis to explain away the discrimination. 
See, e.g., Cloud v. Casey (1999) 76 Cal.App.4th 895, 911-912. 

Where reasonable minds could differ as to whether the facts would support punitive damages, 
whether an award of punitive damages would be proper is a jury question. Hoch v. Allied-Signal, 
Inc. (1994) 24 Cal.App.4th 48, 59. 

Here, Dahle alleges that although the reason given by Defendants for terminating her 
employment was that she engaged in “deceptive and illegal claims handling practices,” the 
actual reason for the termination of her employment was her pregnancy. (Complaint ¶¶ 31, 44, 
86.) Those allegations, if proven, could support an award of punitive damages. The Court 
cannot say that punitive damages are unavailable as a matter of law; it will be for a jury to 
determine if Defendants’ conduct constituted malice or oppression within the meaning of § 3294. 
On this basis, the Motion is denied. 

Defendants also contend that the complaint fails to allege facts that would support an award of 
punitive damages against the corporate (i.e., Athens) defendants under Civil Code § 3294(b). 
The opposition fails to address this argument, and the Court can locate no allegations in the 
complaint that would satisfy the requirement of Civil Code § 3294(b). As a result, the motion to 
strike is granted with leave to amend on this ground. 

With respect to attorney’s fees, the FEHA specifically affords the Court discretion to award 
reasonable attorney’s fees to the prevailing party. Gov. Code § 12965(b). However, it does not 
appear that Dahle’s sixth cause of action, for wrongful discharge in violation of public policy, 
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would support an award of attorney’s fees. The opposition does not cite contrary authority. As a 
result, the phrase “attorney fees” found in ¶ 89 of the complaint, page 12, line 8 shall be stricken 
without leave to amend. 

Disposition 

The Demurrer to the third, eighth, and ninth causes of action is sustained with leave to amend. 

The Motion is granted with leave to amend in part and granted without leave to amend in part, 
as discussed above. 

Should Dahle choose to amend her pleading in response to this ruling, a First Amended 
Complaint shall be served and filed on or before December 2, 2016. 
 
 

  

23.  TIME:  9:00   CASE#: MSC16-01535 
CASE NAME: DAHLE VS. ATHENS ADMINISTRATORS 
HEARING ON MOTION TO STRIKE ALLEGATIONS FROM COMPLAINT 
FILED BY ATHENS ADMINISTRATORS, et al. 
* TENTATIVE RULING: * 
 
See Line 22. 
 
 

  

24.  TIME:  9:00   CASE#: MSL15-02375 
CASE NAME: MACON VS. SAVEMART SUPERMARKET 
HEARING ON MOTION FOR ORDER COMPELLING RESPONSES TO INTERROGS. 
FILED BY SAVEMART SUPERMARKETS, FREESE & GIANELLI 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion is granted.  Responses to the interrogatories shall be filed and 
served within 30 days of the date of this hearing.  Sanctions against plaintiff, payable to 
defendant within 20 days from this date, are awarded in the amount of $1,025.00. 
 
 

  

25.  TIME:  9:00   CASE#: MSL15-02375 
CASE NAME: MACON VS. SAVEMART SUPERMARKET 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY SAVEMART SUPERMARKETS, FREESE & GIANELLI 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion is granted. 
 
 

 

 


